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In the

United States Circuit Court of Appeals

FOR THE NINTH CIRCUIT

F. W. DASHLEY and PETE CAVA-
NAGH,

Plaintiffs in Error.{

' No. 2074.

OTTO DANIEL,
Defendant in Error.

Error to the District Court for the District of Alaska,
Second Division.

Brief of Plaintiffs in Error

STATEMENT.

This is upon writ of error to review a judgment

of the District Court for the District of Alaska,

Second Division, in an action by Otto Daniel, de-

fendant in error, upon a supersedeas and cost bond

given by plaintiffs in error to one Harry Ruhl and

said Daniel, upon an appeal to this court from a

decree of said District Court. The decree appealed

from adjudged and ordered that D. Hoogendorn



make convej^ance to Daniel of two mining claims on

the Inmacliuck River, and to Rulil of certain hotel

property, described in an option to purchase given

by Hoogendorn to Fred Ruhl, Henry Rnhl and

Harry Ruhl, and by them assigned to Daniel.

(Hoogendorn v. Daniel, 178 Fed. 765; 102 C. C. A.

213.)

In the original complaint the parties named

were Daniel, plaintiff, and Dashley and Cavanagh,

defendants, and upon demurrer thereto for defect

of parties plaintiff the court ordered the complaint

amended by making Harry Ruhl either party plain-

tiff or party defendant (Tr. 3). The amended com-

plaint sets out a conveyance of the property from

the Ruhls to Hoogendorn, the option given them

by Hoogendorn, the assignment of the option to

Daniel, the decree in the former case, and the bond

executed by plaintiffs in error, and alleges that by

reason of the appeal and stay in that case, Hoogen-

dorn remained in the possession of the two mining

claims from March 26, 1909, to June 27, 1910, i. e.,

from the date of the execution of the bond until the

mandate of this court was filed in the District

Court, and that thereby Daniel was damaged great-

ly in excess of $2,500. Harry Ruhl was also named

as a party defendant in the amended complaint, and



it was alleged that his consent could not be ob-

tained to join as X3arty plaintiff, that he was with-

out the district, and that he had no interest in the

action and had not been damaged by the appeal and

supersedeas (Tr. 9-10). No process issued against

Ruhl and he did not appear in the action, and the

case was finally dismissed as to him. (Tr. 37-38.)

After denial of a motion to dismiss for want of

prosecution (Tr. 29-31), and objection to trial with-

out Ruhl (Tr. 39), trial was had before a jury and

a verdict given against plaintiffs in error for

$1,163.45. No breach of the condition of the bond

was alleged in the complaint, but after denial of a

motion for new trial and after the argument and

submission of a motion for judgment for plaintiffs

in error notwithstanding the verdict, the court, on

motion of defendant in error, ordered the com-

plaint amended by the insertion after paragraph

XIV of the words '^no part of which has been paid

by said Hoogendorn, or any other person," a new

trial to be had if such amendment was answered

within three days, otherwise judgment upon the

verdict (Tr. 33-35). Judgment was given for the

amount found by the verdict and costs, and there-

upon this writ of error was sued out.



SPECIFICATION OF ERRORS.

1. The court erred, by its order made Septem-

ber 30, 1911, denying said defendants' motion that

said action be dismissed for want of prosecution.

(Tr. 29-31.)

2. The court erred, by its order made October

3, 1911, directing that the trial proceed without

service of process upon the defendant Harry Ruhl

or his appearance in said action. (Tr. 39.)

3. The court erred in overruling said defend-

ants' objection to the following question asked the

plaintiff upon the trial:

^^Q. State whether or not those certain mining
claims, each of them, on or about—or prior to the

26th day of March, 1909, contained gold in any
quantities, or in paying quantities."

To which question the witness answered yes;

that he knew that at that time and prior thereto;

that he knew it because he had a lay on No. 2 Below,

four claims below there; that he now knew that at

that time these claims contained considerable placer

gold because since that time he had seen them

mined, with hydraulic elevators, during the past two

seasons. (Tr. 40-41.)



4. That the court erred in overruling said de-

fendants' objection to the following question asked

the plaintiff upon the trial:

^*Q. Now, on or prior to the time when you ob-

tained judgment against Hoogendorn on a contract
made to convey this property to you, which is men-
tioned and set forth in the amended complaint here-

in, state w^hether you had or had not made an ar-

rangement to lease this property to any person or
corporation ? '

'

To which said witness answered that he had;

that the arrangement was with the Fairhaven Water

Company; that by it he was to get forty per cent,

of the gross amount taken out; that the company

had facilities to work the ground; that it had the

same facilities to work the ground in 1909 as in

1910 ; that in 1910 it mined the ground and took out

two pits; that it took out in 1910 $36,385.35, upon

which amount it paid a royalty of forty per cent.

(Tr. 41-43.)

5. The court erred in denying said defendants'

motion for non-suit, made at the conclusion of plain-

tiff's case. (Tr. 47.)

6. The court erred in instructing the jury,

against said defendants' objection, as follows:

'*In arriving at the amount of damages which
plaintiff would be entitled to by reason of having
been kept out of the possession you should find from
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the evidence the amount of money which plaintiff

would have received had he been permitted to work
said mining claims in the manner in which he al-

leges he would have w^orked them during said

period, and upon such sum you will compute inter-

est at the rate of eight per cent, per annum for the

period you find that plaintiff was deprived of the

use of any moneys which he would have extracted
or caused to be extracted from said mining claims
during the period that he was kept out of the pos-

session of the same, but in no event can you give to

plaintiff damages to exceed the sum of $2,500. (Tr.

50.)

7. The court erred in instructing the jury,

against said defendants' objection, as follows:

^^In other words, you should ascertain from
the evidence in this case what amount in royalty

plaintiff would have received had his lessees been
permitted to operate said mining claims in the man-
ner in which it is alleged they would have operated
during the mining season of 1909, and upon said

royalty compute the interest at eight per cent, per
annum for the period plaintiff was deprived of the

use of said money." (Tr. 52.)

8. The court erred, by its order made October

14th, 1911, after the denial of defendants' motion

for a new trial and after the submission of defend-

ants' motion for judgment notwithstanding the ver-

dict, allowing plaintiff to amend his amended com-

plaint, by interlineation, by adding after paragraph

Xiy the words ^*no part of which has been paid by



said Hoogendorn, or any other person." (Tr. 32-

35.)

9. The court erred, by its order made October

18th, 1911, in denying said defendants' motion for

judgment notwithstanding the verdict upon the

ground that it appeared from the pleadings in this

action that the facts stated in the pleadings of the

plaintiff did not constitute a cause of action against

said defendants." (Tr. 34-35.)

10. The court erred in giving and entering

judgment against said defendants. (Tr. 35-38.)

11. The court erred in giving and entering

judgment in favor of the plaintiff and against said

defendants for the sum of $1,163.45 and costs. (Tr.

35-38.)
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ARGUMENT.

It is the contention of plaintiffs in error that

the District Court erred (1) in holding that one

of the two joint obligees named in the bond could

sue alone without joining his co-obligee, (2) in al-

lowing amendment of the complaint, supplying a

material and necessary allegation, after verdict, and

(3) in admitting incompetent evidence of damages

and instructing the jury that the measure of dam-

ages could be fixed by the terms of a contract of

v/hich neither they nor their principal had any

knowledge, and according to the profits subsequently

resulting from a similar contract.

I.

If Daniel could not sue alone upon the bond,

then assignments 1, 2, 5, 8, 9, 10 and 11 are well

taken.

No evidence was given upon the trial to sup-

port the allegations of the complaint that Ruhl, the

other obligee, had no interest in the action and had

not been injured by the appeal and stay in the

former action, which allegations were denied by the

answer, so that it is unnecessary to consider whether

such evidence would have been admissible, in the
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absence of Ruhl, or could have changed the aspect

of the case.

As the Supreme Court of the United States

has passed upon practically an identical case, any

extended argument or citation of authorities seems

unnecessary. In the case of Farni v. Tesson that

court says:

^ ^ It is an elemental principle of the common law
that where a contract is joint and not several, all

the joint obligees who are alive must be joined as

plaintiffs, and that the defendant can object to a

non-joinder of plaintiffs, not only hy demurrer, but
in arrest of judgment, under plea of the general

issue.

*^When there are several covenants by the

obligors, as, for instance, to 'pay $300 to A and B,
viz. : to A $100 and B $200, ' no doubt each may sue

alone on his several covenant. The true rule, as

stated by Baron Parke, is, that 'a covenant may be

construed to be joint or several, according to the

interests of the parties appearing upon the face of

the obligation, if the words are capable of such a

construction; but it will not be construed to be sev-

eral, by reason of severable interests, if it be ex-

pressly joint.' In this case, the covenant is joint,

and will admit of no construction."

Farni v. Tesson, 1 Black 477.

This was an action on an injunction bond, the

obligees being Tesson and Danger, partners. Miner,

the sheriff, and Gareshe and Tuber, agents and

trustees with no personal interest. Tesson sued
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alone, averring that lie was the only party inter-

ested. After verdict and judgment for plaintiff a

motion in arrest of judgment was made. Upon writ

of error to review the judgment, the Supreme Court

decided as above stated.

The following are to the same effect:

Dana v, Parker, 27 Fed. 263.

Thomas v. Green Co., 159 Fed. 339.

Van Orden v. Nashville, 64 Fed. 331.

1 Sutherland on Damages (2nd Ed.), Sees.

128, 134.

30 Cye. 107.

The doctrine seems to have originated in the

keen and discriminating mind of Chief Justice

Gibbs in James v. Emery (5 Price 533) ; and, as

qualified by Mr. Preston in a note to Shepherd's

Touchstone, was supported by Baron Parke in

Sorshie v. Park (12 Mess. & Wels. 146).

See

Pierce v, Hitchcock, 2 N. Y. 388.

In Scott V, Godwin (1 B. & P. 67, 73), too,

Chief Justice Eyre says:

'*! take it to have been solemnly adjudged in

several cases, and to be the known received law, that

one co-covenantee, or one co-ohligee, or one joint

contractor by parol, cannot sue alone."
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And Lord Justice Bowen, in Hannay v, Smurth-

tvaite (2 Q. B. 412, 422; 63 L. J. Q. B. 41), speaking

of contracts in general, says:

'^Tlie rule was that in the case of contract, all

persons with whom the contract sued on was made
had to join as plaintiffs."

The rule in the highest courts of the several

states seems uniformly to follow the principle an-

nounced by Baron Parke, supported by Farni v.

Tcsson^ supra,

Masterson v. Phinizy, 56 Ala. 336.

McLeod V. Scott, 28 Ark. 72.

Davis V. Wanamaker, 2 Colo. 637.

Phillips V. Mamifacturing Co,, 88 111. 304.

Wallis V, Dilley, 7 Md. 237.

McMahon v. Well, 52 Miss. 44.

Bailey v, Powell, 11 Mo. 414.

Barker v, Burhank (Neb.), 93 N. W. 949.

Richardson v, Jones, 23 N. C. 296.

In Burns v. FoUanshee, 20 111. App. 41, the

Illinois Appellate Court supports the principle in

the strong language following:

*^Where several parties are named as obligees

or covenantees in a penal bond for the performance
of covenants, and the covenants run to them joint-

ly, and there is nothing appearing upon the face of

the bond to show that the interests of such obligees

or covenantees are several, then the law is inflexible
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that in an action upon the bond all the obligees must
join as plaintiffs, and there can be no recovery ex-

cept for damages in which all such obligees were
interested. Damages sustained by a part only of

such obligees are not recoverable in that action,"

(Citing Farni v, Tesson, supra, and other cases.)

If in an action on contract brought by a sole

plaintiff it appears that another ought to have been

joined as co-plaintiff, the mistake is incurable, even

by verdict.

Gould's Pleadings, Sees. 56, 109.

1 Esteems Pleadings (4th Ed.), Sec. 135.

II.

Actions on bonds are not uncommon and the

form of pleadings in such actions is well settled. The

essential allegations are of the execution of the

bond, the breach of the condition, and the damages.

1 Estee's Pleadings (4th Ed.), Sees. 1460,

1461.

Demand upon the principal is necessary.

1 Estee's Pleadings (4th Ed.), Sec. 1466.

In this vokiminous complaint there probably

was sufficient allegation of the execution of the bond

and of the condition of the bond. That condition is

^^tliat if the said D. Hoogendorn shall prosecute his

said appeal to effect and shall answer all costs and
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damages, not exceeding twenty-five hundred dollars,

if he shall fail to make his plea good, then the above

obligation to be void." The complaint probably

showed also that Hoogendorn did not prosecute his

appeal to effect, but did not show that he had not

answered either costs or damages, and failing this

showed no cause of action against the plaintiffs in

error.

Sureties are entitled to stand upon the strict

letter of their contract.

Miller v. Stewart, 9 Wheat. 703.

Tyler Min. Co. v. Last Chance Min. Co., 90

'Fed. 23.

Hickman v. Fargo, 42 Pac. 384 (Kans.).

Wovington v. Smith, 78 111. 251.

5 Cyc. 758.

In an action on an appeal bond, allegations of

non-payment by the principal, and proof thereof,

are essential.

Wilson V. Welch, 46 Pac. 106.

Gallup V. Wortman, 53 Pac. 250.

Ullery v. Kokott, 61 Pac. 189.

The judge of the District Court seems to have

been satisfied that the complaint was insufficient, as

was also the attorney for defendant in error, and

endeavored to cure the defect bv amendment after



16

the submission of the motion for judgment notwith-

standing the verdict. Could such amendment he

made at that time?

Section 92 of the Alaska Code of Civil Proced-

ure is as follows:

^^The court ma}^, at any time before trial, in

furtherance of justice, and upon such terms as may
be proper, allow any pleading or proceeding to be
amended by adding the name of a party, or other

allegation material to the cause, and in like manner
and for like reasons it may, at any time before the

cause is submitted, allow such pleading or proceed-

ing to be amended, by striking out the name of any
party, or by correcting a mistake in the name of a

party, or a mistake in any other respect, or when
the amendment does not substantiall}^ change the

cause of action or defense, by conforming the plead-

ing or proceeding to the facts proved."

Carter's Ann. Alaska Codes, p. 163.

Section 226 of the same code provides that a

verdict or other decision may be set aside and a new

trial granted ^^on the motion of the party ag-

grieved," for certain specific causes.

Carter's Ann. Alaska Codes^ p. 189.

The only authority under which the court could

allow an amendment was under the provisions of

the code, and these provisions not only do not au-

thorize the amendment in this case, but, expressio

unius est exclusio alterius, prohibit it by alloAving
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amendment only before trial, or before the cause

is submitted to conform the pleading to the facts

proved. In this case no facts had been proved upon

which to base the amendment. The amendment

conformed the jjleading, not to the facts proved,

but to a state of facts which should have been

proved before there was a sufficient case to go to the

jury. Neither was there any authority for the con-

ditional order for new^ trial, as it was neither on

the m.otion of the party aggrieved, nor for any of

the causes specified in the statute. No rules of the

common law nor any provisions of the statutes are

known, according to which, after the verdict of a

jury in an action at law, a party can be required to

plead further, or the facts tried by the jury can be

so re-examined by the court.

Sections 92 and 226 of the Alaska Code are

from the Oregon Code, being continued in force in

Alaska by the Act of June 6, 1900. The Supreme

Court of Oregon has applied them to a similar state,

of facts in the case of Scott v. Ford, where, after

a trial before the court, the court, of its own motion,

after findings made, granted a new trial to enable

the plaintiff to insert a material allegation in the

complaint. In the case at bar, however, the court

granted the amendment first. In the Oregon case.
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the Supreme Court held that the same rule applied

to trial by the court alone as to trial by jury, that

the court had no authority of its own motion to

grant a new trial, and that a new trial might be

granted only upon motion of the party aggrieved.

It said:

^^Much discretion has been recognized in per-

mitting amendments, but w^e know" of no authority
sustaining the court's discretion to the extent of

setting aside the proceedings for the purpose of

giving either party permission to apply to the court

for that privilege. Again, the right to amend after

trial is impliedly inhibited by statute. Section 102,

B. & C. Comp. Much stronger, then, is the reason
for not upholding the action of the court in setting

aside a verdict and granting a new trial for that

purpose."

Scott V. Ford, 52 Or. 288; 97 Pac. 99.

The defendant's motion for judgment w^as

granted.

*^It has always been held to be the proper course

to allow amendments, even after the trial but before

judgment is entered, if necessary to do so to make
the averments of the pleadings conform to the

proof. But we have never heard of a case where,
after trial has been had, an amendment necessitat-

ing a trial de novo has been allowed."

Porter v. Anderson, 14 Cal. App. Rep. 716.

This case was one for the specific performance

of a contract, and the complaint contained no allega-

tion that the contract was fair nor that the con-
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sideration was adequate. After the decision the

plaintiff asked leave to amend the complaint and

to insert the proper allegations and for a new trial.

A petition for hearing in the Supreme Court of the

State was denied.

We further contend that the power of the court

to entertain a motion for new trial can only be

invoked in the method prescribed by the statute;

that is, by filing the motion within three days after

verdict. Section 227 Alaska Code of Civil Pro-

cedure provides:

*^A motion for a new trial with the affidavits,

if any, in support thereof shall, except as herein-

after provided, be filed within three days after

giving the verdict or other decision sought to be

set aside; but the couii: may upon satisfactory

showing extend the time for filing such affidavits."

No power is vested in the court to extend the

time for filing the motion itself. No motion for a

new trial was ever served or filed within the time

required or afterward. In fact, the record does not

disclose that either party ever made an apx:)lication

for a new trial. (Tr. 33-34.) We believe that the

court was without jurisdiction wholly of its own

motion to make any order granting a new trial,

whether with or without terms. Indeed, under sec-

tion 229 Alaska Code of Civil Procedure, the court
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is expressly denied jurisdiction, and directed to

entertain the motion only on the statutory grounds,

as follows

:

^^In all cases of motion for a new trial, the

grounds thereof shall be plainly specified, and 7io

cause of netv trial not so stated shall he considered
or regarded l)y the court/'

The omission to insert a vital allegation in the

complaint is not a statutory ground for a new trial

under the law of Alaska, nor can it be made a statu-

tory ground by coupling it with an order allowing

amendment after verdict and pending motion for

judgment non obstante veredicto.

Alaska C. C. P. §226, supra.

The verdict will aid a defective statement in

the complaint, but will not cure the omission of a

material allegation.

Booth V. Moody, 30 Or. 225; 46 Pac. 884;

Hannan v. Greenfield, 36 Or. 100; 58 Pac.

888.

III.

The questions involved in specifications Nos.

3, 4, 6, and 7 are similar to those considered at

length in the brief submitted in the case of Hoogen-

dorn V. Daniel, No. 2075, following this writ of

error, and attention is respectfully invited to the
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brief of plaintiff in error in that case. The alleged

damages sought to be recovered from the sureties

in this action are part of the alleged damages sought

to be recovered from the principal in that case.

The instructions, however, differ somewhat. Here,

all that seems to be allowed to the jury to find from

the evidence is ^'what amount in royalty plaintiff

would have received had his lessees been permitted

to operate the said mining claims in the manner in

which it is alleged they would have operated during

the mining season of 1909." They are in effect

told that the claims would have been operated in

the manner in which the plaintiff alleged the lessees

w^ould have operated them; and this seems to take

a question from the jury that the jur}^ and not the

coui*t, should have passed upon.

IV.

The motion for judgment notwithstanding the

verdict was made under the following provision of

the Alaska Code of Civil Procedure:

^^Sec. 257. When it appears from the plead-

ings that the court has not jurisdiction of the sub-

ject of the action or the person of the defendant,

or that the facts stated in the pleadings of plaintiff

or defendant, as the case may be, do not constitute

a cause of action or defense thereto, on motion
judgment shall be given for the plaintiff or de-
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fendant, as the case may be, notwithstanding the

verdict or decision."

Carter's Ann. Alaska Codes, p. 197.

It is submitted that it appears from the plead-

ings that the court had not jurisdiction of the per-

son of the defendant Ruhl, and therefore had not

jurisdiction of the subject of the action; that the

pleading of the plaintiff did not state facts con-

stituting a cause of action, because the complaint

did not show a right of action in the plaintiff, and

did not show a breach of the condition of the bond,

in that it was not alleged that the principal had not

answered the costs and damages for the payment

of which by him the sureties were bound, or that

any demand therefor had been made upon the prin-

cipal; that the motion for judgment should have

been granted ; and that the judgment of the District

Court should be reversed and judgment be now

given for plaintiffs in error.

Respectfully submitted,

F. E. FULLER,

J. W. ALBRIGHT,

Attorneys for Plaintiffs in Error.


